
Ethics and Law - notes (Maggie Eisner )

Principles  (Beauchamp and Childress;  Gillon)


· beneficence - doing good - i e looking after the patient’s best interests.  Does this sound paternalistic in the UK in 2001?

· non-maleficence - primum non nocere (Latin - ? origin) = first, do no harm.  May be useful, when faced with a dilemma, to ask what harms may result

· respect for autonomy - people’s capacity to make their own decisions.  Who is competent to make their own decisions (i e deserves respect for their autonomy?).  How much information might they need to do this?

· justice - distributive justice ie fairness for populations.  Involved in all resource allocation decisions.  GPs now involved more closely in these, via PCTs.

Moral theories  
· virtue (Aristotle) - people with good character traits make good decisions;  we should develop those qualities in ourselves.  (What qualities for a doctor?  determination, consistency, sense of humanity)

· duty (Kant) - the deontological principle - we have absolute obligations to each other based on respect for another’s person.  We must treat people as ‘ends’ rather than ‘means’.  

· utility (Jeremy Bentham, John Stuart Mill) - the rightness and wrongness of an action is determined only by its consequences:  the greatest good for the greatest number

· rights - more modern notion - e g everyone has a right to medical care - but Human Rights Act 1998 includes many others relevant to medicine, e g  dignity of the human person, right to life, prohibition of torture, right to liberty and security, right to respect for private and family life, freedom of thought, conscience and religion, freedom of expression, right to marry, prohibition of discrimination.

Areas which commonly raise ethical considerations

· professional duties 
· confidentiality 
· consent 

· reproductive issues  

· mental health

· end of life issues

· children

· screening

· rationing (resource allocation)

Legal aspects of consent

Form of consent

· may be implied or expressed

· implied consent usually sufficient for minor procedures, expressed consent nec for major/invasive procedures

· oral and written consent equally valid, but written more useful for proof

· doctors should document and file  consent to treatment safely

Battery and negligence

Patients treated without valid consent can take action for battery (intentional injuring) or for negligence (breach of duty of care).  Main differences:


Battery
Negligence
Nature of action
criminal charge
compenstion claim

or compensation claim






Level of consent req’d to defend
Broad terms of treatment
Informed consent

Need for pt to show actual loss/injury
No
Yes

Need for pt to show loss foreseeable
No
Yes

How much info should be given to patients?

· no clear legal criteria.  Need sufficient info to make informed decision about whether to accept treatment

· specific questions about potential complications must be answered as truthfully as possible

· Info given to patient should be documented in medical records

Who can give legally valid consent?

· any competent persons over 16 can consent to own treatment

· children under 16 if they are regarded as competent

· those with parental responsibiliyt can give legally valid consent for under 18s

· no other persons can give legally valid consent

Who has capacity to consent?

· criteria for capacity to consent are

· understanding and retaining treatment information

· believing it

· weighing it in the balance to arrive at a choice
· anyone over 16 has capacity unless shown otherwise

· possible reasons for incapacity:

· age under 16 - but competent if sufficient maturity/intelligence.  however docs should try to persuade them to involve parents.

· temporary or permanent physical disability (eg drowsiness, unconsciousness) - doctors can then give emergency or life saving treatment in pt’s best interests

· mental handicap - for mentally retarded adults over 18, valid consent may be impossible.  May need to apply to courts for declaration that treatment without consent wd not be unlawful

· Mental Health Act - compulsory treatment allowed only if related to the mental disorder;  other treatments must be given under common law

· mental disorder - capacity to consent must be separately assessed for each particular treatment considered (my be competent to consent to one treatment and not another)

· undue influence from another person - in this case (esp life threatening decisions), medical staff should treat according to patient’s best interests

Legal aspects of confidentiality

There is no unified legal  source on confidentiality - law has developed haphazardly.  

· All personal info divulged by a patient to a health professional shoud be treated confidentially and not divulged to a third party except in particular circumstances

· Unless authorised explicitly by patient, this includes their friends and relatives

· Most breaches of confidentiality are inadvertent

· Duty of confidentiality continues after patient’s death

· Exceptions:

· patient consent

· those with a need to know for the patient’s care

· statutory duty (e g DVLC)

· warrant issued by circuit judge under Police and Criminal Evidence Act

· explicit instructions from a judge in court

· wider public interest outweighs duty of confidentiality

Legal aspects of access to information
· There are no common law rights of access to medical records - rights are covered in various different statutes covering different areas

· Data Protection Act 1984 gives access to computer records

· Access to Health Records Act 1990 gives access to manual records made since 1 11 1991

· Access to Medical Reports Act 1988 cover access to medical reports made for employment or insurance purposes

· Safeguards built into all these Acts exempt health professionals from disclosing info which would harm physical or mental health of a patient or would breach confidences of a third party
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